AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

Occupational Safety and Health Admin., Labor

grounds to believe that the alleged vio-
lation exists, he shall cause an inspec-
tion to be made as soon as practicable,
to determine if such alleged violation
exists. Inspections under this section
shall not be limited to matters referred
to in the complaint.

(c) Prior to or during any inspection
of a workplace, any employee or rep-
resentative of employees employed in
such workplace may notify the Compli-
ance Safety and Health Officer, in writ-
ing, of any violation of the Act which
they have reason to believe exists in
such workplace. Any such notice shall
comply with the requirements of para-
graph (a) of this section.

(d) Section 11(c)(1) of the Act pro-
vides: ‘““No person shall discharge or in
any manner discriminate against any
employee because such employee has
filed any complaint or instituted or
caused to be instituted any proceeding
under or related to this Act or has tes-
tified or is about to testify in any such
proceeding or because of the exercise
by such employee on behalf of himself
or others of any right afforded by this
Act.”

(Approved by the Office of Management and
Budget under control number 1218-0064)

[36 FR 17850, Sept. 4, 1973, as amended at 54
FR 24333, June 7, 1989]

§1903.12 Inspection not warranted; in-
formal review.

(a) If the Area Director determines
that an inspection is not warranted be-
cause there are no reasonable grounds
to believe that a violation or danger
exists with respect to a complaint
under §1903.11, he shall notify the com-
plaining party in writing of such deter-
mination. The complaining party may
obtain review of such determination by
submitting a written statement of po-
sition with the Assistant Regional Di-
rector and, at the same time, providing
the employer with a copy of such state-
ment by certified mail. The employer
may submit an opposing written state-
ment of position with the Assistant Re-
gional Director and, at the same time,
provide the complaining party with a
copy of such statement by certified
mail. Upon the request of the com-
plaining party or the employer, the As-
sistant Regional Director, at his dis-
cretion, may hold an informal con-
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ference in which the complaining party
and the employer may orally present
their views. After considering all writ-
ten and oral views presented, the As-
sistant Regional Director shall affirm,
modify, or reverse the determination of
the Area Director and furnish the com-
plaining party and the employer and
written notification of this decision
and the reasons therefor. The decision
of the Assistant Regional Director
shall be final and not subject to further
review.

(b) If the Area Director determines
that an inspection is not warranted be-
cause the requirements of §1903.11(a)
have not been met, he shall notify the
complaining party in writing of such
determination. Such determination
shall be without prejudice to the filing
of a new complaint meeting the re-
quirements of §1903.11(a).

§1903.13 Imminent danger.

Whenever and as soon as a Compli-
ance Safety and Health Officer con-
cludes on the basis of an inspection
that conditions or practices exist in
any place of employment which could
reasonably be expected to cause death
or serious physical harm immediately
or before the imminence of such danger
can be eliminated through the enforce-
ment procedures otherwise provided by
the Act, he shall inform the affected
employees and employers of the danger
and that he is recommending a civil ac-
tion to restrain such conditions or
practices and for other appropriate re-
lief in accordance with the provisions
of section 13(a) of the Act. Appropriate
citations and notices of proposed pen-
alties may be issued with respect to an
imminent danger even though, after
being informed of such danger by the
Compliance Safety and Health Officer,
the employer immediately eliminates
the imminence of the danger and initi-
ates steps to abate such danger.

§1903.14 Citations; notices of de
minimis violations; policy regarding
employee rescue activities.

(@) The Area Director shall review
the inspection report of the Compli-
ance Safety and Health Officer. If, on
the basis of the report the Area Direc-
tor believes that the employer has vio-
lated a requirement of section 5 of the
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Act, of any standard, rule or order pro-
mulgated pursuant to section 6 of the
Act, or of any substantive rule pub-
lished in this chapter, he shall, if ap-
propriate, consult with the Regional
Solicitor, and he shall issue to the em-
ployer either a citation or a notice of
de minimis violations which have no
direct or immediate relationship to
safety or health. An appropriate cita-
tion or notice of de minimis violations
shall be issued even though after being
informed of an alleged violation by the
Compliance Safety and Health Officer,
the employer immediately abates, or
initiates steps to abate, such alleged
violation. Any citation or notice of de
minimis violations shall be issued with
reasonable promptness after termi-
nation of the inspection. No citation
may be issued under this section after
the expiration of 6 months following
the occurrence of any alleged viola-
tion.

(b) Any citation shall describe with
particularity the nature of the alleged
violation, including a reference to the
provision(s) of the Act, standard, rule,
regulation, or order alleged to have
been violated. Any citation shall also
fix a reasonable time or times for the
abatement of the alleged violation.

(c) If a citation or notice of de
minimis violations is issued for a viola-
tion alleged in a request for inspection
under §1903.11(a) or a notification of
violation under §1903.11(c), a copy of
the citation or notice of de minimis
violations shall also be sent to the em-
ployee or representative of employees
who made such request or notification.

(d) After an inspection, if the Area
Director determines that a citation is
not warranted with respect to a danger
or violation alleged to exist in a re-
quest for inspection under §1903.11(a) or
a notification of violation under
§1903.11(c), the informal review proce-
dures prescribed in §1903.12(a) shall be
applicable. After considering all views
presented, the Assistant Regional Di-
rector shall affirm the determination
of the Area Director, order a reinspec-
tion, or issue a citation if he believes
that the inspection disclosed a viola-
tion. The Assistant Regional Director
shall furnish the complaining party
and the employer with written notifi-
cation of his determination and the
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reasons therefor. The determination of
the Assistant Regional Director shall
be final and not subject to review.

(e) Every citation shall state that the
issuance of a citation does not con-
stitute a finding that a violation of the
Act has occurred unless there is a fail-
ure to contest as provided for in the
Act or, if contested, unless the citation
is affirmed by the Review Commission.

(f) No citation may be issued to an
employer because of a rescue activity
undertaken by an employee of that em-
ployer with respect to an individual in
imminent danger unless:

(1)(i) Such employee is designated or
assigned by the employer to have re-
sponsibility to perform or assist in res-
cue operations, and

(ii) The employer fails to provide pro-
tection of the safety and health of such
employee, including failing to provide
appropriate training and rescue equip-
ment; or

(2)(i) Such employee is directed by
the employer to perform rescue activi-
ties in the course of carrying out the
employee’s job duties, and

(ii) The employer fails to provide pro-
tection of the safety and health of such
employee, including failing to provide
appropriate training and rescue equip-
ment; or

(3)(i) Such employee is employed in a
workplace that requires the employee
to carry out duties that are directly re-
lated to a workplace operation where
the likelihood of life-threatening acci-
dents is foreseeable, such as a work-
place operation where employees are
located in confined spaces or trenches,
handle hazardous waste, respond to
emergency situations, perform exca-
vations, or perform construction over
water; and

(if) Such employee has not been des-
ignated or assigned to perform or assist
in rescue operations and voluntarily
elects to rescue such an individual; and

(iii) The employer has failed to in-
struct employees not designated or as-
signed to perform or assist in rescue
operations of the arrangements for res-
cue, not to attempt rescue, and of the
hazards of attempting rescue without
adequate training or equipment.

(4) For purposes of this policy, the
term ““‘imminent danger’” means the ex-
istence of any condition or practice
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that could reasonably be expected to
cause death or serious physical harm
before such condition or practice can
be abated.

[36 FR 17850, Sept. 4, 1971, as amended at 59
FR 66613, Dec. 27, 1994]

§1903.14a Petitions for modification of
abatement date.

(a) An employer may file a petition
for modification of abatement date
when he has made a good faith effort to
comply with the abatement require-
ments of a citation, but such abate-
ment has not been completed because
of factors beyond his reasonable con-
trol.

(b) A petition for modification of
abatement date shall be in writing and
shall include the following informa-
tion:

(1) All steps taken by the employer,
and the dates of such action, in an ef-
fort to achieve compliance during the
prescribed abatement period.

(2) The specific additional abatement
time necessary in order to achieve
compliance.

(3) The reasons such additional time
is necessary, including the unavail-
ability of professional or technical per-
sonnel or of materials and equipment,
or because necessary construction or
alteration of facilities cannot be com-
pleted by the original abatement date.

(4) All available interim steps being
taken to safeguard the employees
against the cited hazard during the
abatement period.

(5) A certification that a copy of the
petition has been posted and, if appro-
priate, served on the authorized rep-
resentative of affected employees, in
accordance with paragraph (c)(1) of this
section and a certification of the date
upon which such posting and service
was made.

(c) A petition for modification of
abatement date shall be filed with the
Area Director of the United States De-
partment of Labor who issued the cita-
tion no later than the close of the next
working day following the date on
which abatement was originally re-
quired. A later-filed petition shall be
accompanied by the employer’s state-
ment of exceptional circumstances ex-
plaining the delay.
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(1) A copy of such petition shall be
posted in a conspicuous place where all
affected employees will have notice
thereof or near such location where the
violation occurred. The petition shall
remain posted for a period of ten (10)
working days. Where affected employ-
ees are represented by an authorized
representative, said representative
shall be served with a copy of such pe-
tition.

(2) Affected employees or their rep-
resentatives may file an objection in
writing to such petition with the afore-
said Area Director. Failure to file such
objection within ten (10) working days
of the date of posting of such petition
or of service upon an authorized rep-
resentative shall constitute a waiver of
any further right to object to said peti-
tion.

(3) The Secretary or his duly author-
ized agent shall have the authority to
approve any petition for modification
of abatement date filed pursuant to
paragraphs (b) and (c) of this section.
Such uncontested petitions shall be-
come final orders pursuant to sections
10 (a) and (c) of the Act.

(4) The Secretary or his authorized
representative shall not exercise his
approval power until the expiration of
fifteen (15) working days from the date
the petition was posted or served pur-
suant to paragraphs (c¢) (1) and (2) of
this section by the employer.

(d) Where any petition is objected to
by the Secretary or affected employ-
ees, the petition, citation, and any ob-
jections shall be forwarded to the Com-
mission within three (3) working days
after the expiration of the fifteen (15)
day period set out in paragraph (c)(4) of
this section.

[40 FR 6334, Feb. 11, 1975; 40 FR 11351, Mar. 11,
1975]

§1903.15 Proposed penalties.

(a) After, or concurrent with, the is-
suance of a citation, and within a rea-
sonable time after the termination of
the inspection, the Area Director shall
notify the employer by certified mail
or by personal service by the Compli-
ance Safety and Health Officer of the
proposed penalty under section 17 of
the Act, or that no penalty is being
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